Submissions to the Justice and Electoral Select Committee

Re: Petition 2008/06, Vince Siemer and 100 others
                     “The House urgently amend the Public Records Act 2005 to make it a mandatory requirement 
                       that all court proceedings be digitally recorded and, upon formal request of a litigation party to
                       Registrar, CD copies of the official record are provided to the requesting party”

With respect to the members of the honourable committee on this matter before them:

1. Transparency and accountability of government is a hallmark of every successful and respected democracy.  In the legislative branch of the New Zealand government, this is exemplified in open, regular elections of our representatives AND the very public and accurate record kept of these representatives acting in their official capacity.  In recent years this has evolved into the contemporaneous medium of television, extraordinary as a record in all its detail, recording the business of Parliament.  The high importance placed on keeping and maintaining accurate records was accentuated in the House passage of the Public Records Act 2005.
2. This contrast could hardly be more stark relative to the New Zealand Judiciary.  Not only are our judges not elected and unaccountable to the public (or their elected representatives), their official actions – according to them – do not have to be accurately recorded.  This is astounding in any decent 21st century society.

3. N Z Judges (as a group) would say that the Judge’s personal notes and summary of Court events - “the official record” – are the accurate record.  Yet every lawyer who has practiced in New Zealand Courts for any period is aware of the endemic problem of judges “losing” or, more disturbingly, retroactively altering their notes and that “official record”.  Several instances of this in high profile appeals have been publicised in recent years, although the actual names of the judges involved have been kept from the public.   The problem is a patently logical one.  When the Judge controls the proceeding and the resultant record, there is an inherent potential for abuse.  The discipline which an accurate record alone instills is lost.

4. It is not a challenge to the integrity of the fine men and women who serve as our judges for Parliament to accept – and indeed require – that full, accurate recording of judicial proceedings must be New Zealand’s minimum standard as a form of checks and balances.  As it stands today, High Court Judges alone decide whether to allow accurate recording in their courtroom.  This reality has not changed as a result of the Public Records Act 2005 which requires the Government (including the Judicial branch) to keep an accurate record.  Presumably, our judges consider they are exempt from this Act passed by Parliament which states:
3 The purposes of this Act are—

           (c) to enable the Government to be held accountable by—

· (i) ensuring that full and accurate records of the affairs of central and local government are created and maintained; and

· (ii) providing for the preservation of, and public access to, records of long-term value; and

           (d) to enhance public confidence in the integrity of public records and local authority  
              records;

.

5. Not only is this not being done in the New Zealand Courts, the deliberateness of the failure of the Courts to comply with the Public Records Act 2005 is underscored by a 23 March 2009 letter from Chief Legal Counsel of the New Zealand Ministry of Justice Jeff Orr, who stated the Courts’ position thusly:   
                                              .
“the implication is that the Public Records Act only requires the essential steps in a proceedings and the outcome to be recorded – not every word uttered in a proceeding.  This is consistent with the view expressed by the Chief Justice in Marfart v TVNZ Ltd that, to a large extent, the content of the court record is determined, not by the requirements of any enactment (eg. The Public Records Act, the Crimes Act 1961), but by court practice.”   [emphasis added]                    .   (this letter is attached to assist the committee)
6. The honourable members are invited to visit www.kiwisfirst.co.nz, and click on to an audio-clip of Auckland High Court Judge Rhys Harrison asserting why he was preventing accurate recording in his courtroom.  In short, “His Honour” stated that the term “Court of Record” is meaningless when it comes to actually keeping a court record because the term originated – according to the Judge – before recording devices were invented!  This is not an exaggeration.  Listen to the audio-clip.  

7. Even when an accurate record is allowed, the Judge will often use his or her power to sequester or seal it.  This occurs routinely in the New Zealand Courts.  It has happened to the Petitioner several times; twice at the Court of Appeal level (CA55/06 and CA172/07).  The Petitioner is aware of yet another case last March where the Judge (High Court Judge Raynor Asher) conceded to a formal Public Records Act 2005 request that the proceeding be digitally recorded – only to refuse to release the hearing record for the purposes of an appeal of his decision.  

8. It is not unfair to suggest that the current situation in respect to accurate recording of Court proceedings in New Zealand is a national embarrassment – and will soon become an international embarrassment if nothing is done.  

9. The Petitioner is not aware of one plausible reason why courtroom proceedings cannot or should not be digitally recorded as a matter of practice.  Conversely, the reasons for recording are as abundant as they are sensible.  They include:

9.1 Virtually all courtrooms are equipped for digital audio-recording and already possess the recording devices.  Notwithstanding this, the cost of new equipment is negligible, less than $200 per recording device.  

9.2 Digital audio-recordings cost virtually nothing to make or maintain.  The process of recording all proceedings can be done with the current court staff and without the need of additional man hours.  The Registrar in the Courtroom simply presses the button to start recording at the commencement of proceedings and stop recording when finished.  The digital recording of a full day hearing is then downloaded to a designated hard-drive in less than a minute. 

9.3 Once recorded, digital audio-recordings are very easy to organize and store on a computer, and take up no physical storage room.

9.4 Even the cost of providing copies to the litigation parties is next to nothing.  All home computers in 2009 are capable of burning audio-records onto compact discs (CDs) at a cost of less than 50 cents each.  Every court with a computer less than 5 years old would have the facilities to do so.  

9.5 The entire benefit of accurate recording comes at negligible additional cost to the Ministry!

9.6 The accurate audio-record provides some protection to the court against charges of misfeasance or misconduct by judicial officers, as well as an easy means to discover, cross-check and correct errors committed by judicial officers in the course of conducting Court business. 

9.7 There is an old saying that “Nothing sanitises the Court like the light of day”.  Accurate audio-recording which is available to the parties is an unquestionable deterrent against a Judge’s inclination to distort the true facts and tenor of the proceedings for personal gain.

9.8 Accurate audio-recording of court proceedings will bring New Zealand in line with other first world countries, as well as demonstrate our public courts are transparent and open to reasonable scrutiny.
10. The Petitioner met with Chief Disputes Tribunal Referee Dr Peter Spiller in January of this year.  Dr Spiller was surprised to learn that court proceedings are not being accurately recorded.  He mentioned that he had initiated the pilot programme to digitally audio-record Disputes Tribunal hearings in New Zealand.  Dr Spiller stressed that a significant motivator for him was to protect his referees against unsubstantiated charges of bias or misrepresentation.  This is perfectly reasonable.  It also punctuates two important points.  (1) If this practice is considered prudent and practical for the Disputes Tribunal, we have no reason not to implement it in our higher courts, and (2) Judges who are acting honourably have everything to gain from implementing audio-recording.  Following the same sound logic, it is suggested that any judge whose position is to effectively prevent accurate recording of proceedings in his or her court poses not only a threat to the integrity of the New Zealand Courts and justice, but to New Zealand as a whole.
11. It is the informed and considered opinion of the Petitioner that each day the legislature delays in implementing this much needed mechanism, the greater the cost to New Zealanders and the more damaging the situation becomes to New Zealand’s image in the World.


Respectfully submitted,


Vince Siemer
Vince Siemer, MBA
27 Clansman Terrace
Gulf Harbour
Cc: Honourable Dr. Lockwood Smith
      Speaker of the House
      Chris Finlayson
      Attorney General of New Zealand

      Honourable Simon Power
      Justice Minister
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