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MS OWEN:
May it please the Court, my name is Owen and | appear with my friends

Ms Grey and Ms Goodall, for all four appellants.

BLANCHARD J:

Yes, Ms Owen.

MR KOS QC:
May it please the Court | appear with my learned friends Mr Bates and

Ms Verbiesen for the respondents.

BLANCHARD J:
Yes, Mr Koés.

SOLICITOR-GENERAL:
Ms Muller and Ms Brown appear with me for the Intervener, Your Honours.

BLANCHARD J:

Yes, Mr Solicitor. Yes, Ms Owen.

MS OWEN:
Thank you Sirs. The only matter of housekeeping which | briefly wish to refer

Your Honours to —

BLANCHARD J:
Could you address from the lectern please?

MS OWEN:

Certainly, | apologise, I'll start again. The only matter which | wish to briefly
address in housekeeping terms is there was an affidavit from Francls Morland
Robin Cooke filed on Friday which Your Honours should have and that is a
matter of clarification in regard to His Honour’s first affidavit. All other

materials of course have been filed as per the Supreme Court rules.
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BLANCHARD J:

Yes | think we all have that affidavit.

MS OWEN:

And my friends have as well Sir. So | may now if | could turn to our
submissions and in summary | wish to say that this case is about the
appearance of impartiality and the importance of impartiality in our judicial
process. It's been described as a defining feature of judicial power and it is
fundamental to our understanding of the rule of law in New Zealand. The
question before Your Honours today is how the two stage approach in Muir

should be applied to the factual circumstances as we now know them.

The situation we have is one of a Judge who was one of three in the Court of
Appeal whom we say made a partial disclosure in terms of a potential conflict
and that disclosure was given by way of telephone to Mr Cooke. There is
some disagreement between exactly what was said between Mr Cooke and
His Honour. In terms of any levels of disagreement in that regard | would
suggest to this Court, with respect, that it is not a matter of credibility between
one or the other. You do not need to make a choice as to who is believable.
We have a situation where there has been time that has passed and no file
notes, there’s nothing contemporaneous which can assist us in this regard.
There are subsequent emails and correspondence which may cast some light
one way or the other. But what we have is a statement from His Honour
which says, “I refer to a horse stud,” and what we have from Mr Cooke is a
statement where he said, “I recall His Honour referred to horse racing

interests.”

Now the differences may be more apparent than real in that regard because
of course there are a variety of interests here which His Honour has. He has
made it clear through his statement filed with the court that he has three
partnerships with Sian Elias, Hugh Fletcher and Alan Galbraith. He raises
one or two horses a year with Mr Galbraith and he also has a horse stud and
when | say that the horse stud is known as Rich Hill. However, there is no
legal entity known as Rich Hill. What we have instead is a triumvirate of
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Rich Hill Limited which is a company with a 50/50 share between

Alan Galbraith QC and Justice Wilson. That's one leg of the triumvirate.

The second leg is Rich Hill Thoroughbreds Limited which is a shareholding
which Justice Wilson is not involved in. Rich Hill Thoroughbreds Limited is
again Alan Galbraith and with him this time is Mr Colin Thompson, his son

John Thompson and Irene Thompson whom | think is Colin Thompson’s wife.

The third leg is a land holding between Alan Galbraith and the Thompsons
which is not in the form of a company at all. Rich Hill Thoroughbreds Limited
is a 50/50 shareholding as well between Alan Galbraith and the Thompsons |
think you'll find. The end result is we have three parcels of land, | know
there’s a subdivision in the offing, I'll come to that in a moment, but there are
three parcels of land in the Waikato. They are broadly speaking an L shape.
One is owned by Rich Hill Limited. One is owned by the Thompsons and
Mr Galbraith and there is a third which is owned two ninths by Colin and
Irene Thompson, one third by Rich Hill Limited and four ninths by Rich Hill

Thoroughbreds, so it's a mix of all three if you like.

Justice Wilson has said in his statement to the court that there is a subdivision
in the offing and the subdivision will end up in an amalgamation of land for
Rich Hill Limited. | have a background as an environmental lawyer and | have
further enquired into the status of the subdivision. There is no consent issued
as yet. | can advise the Court from the bar however that there is a draft

consent.

The term “amalgamation” is being used by His Honour in a general sense.
There is a technical meaning to an environmental lawyer such as myself to
mean that your land will be amalgamated with another title, so there will be
one title. That is not the meaning of this use of the word by His Honour. You
will have out of two titles, four created. If it will assist the bench | can show

you one of the diagrams.
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BLANCHARD J:

How material is this particular point?

MS OWEN:

It is one aspect of His Honour’s ongoing involvement to Rich Hill as in the stud
as opposed to Rich Hill Thoroughbreds or Rich Hill Limited. One of the issues
for this Court to determine, and | submit it's a very important one, is the extent
of the business linkages between Mr Galbraith and Justice Wilson because
we say it is an extraordinary relationship. To make that allegation factually we

must establish what is extraordinary about it.

TIPPING J:

By extraordinary do you simply mean outside the normal?

MS OWEN:

| do. So I'm not in any way suggesting that if there is a business relationship
of any kind whatsoever between a Judge and senior counsel, or indeed any
counsel, that you would fail the test in Muir and you wouldn’t get over the line.
There has to be something here, | submit, that makes this different, in some

way unacceptable in terms of it raises the apprehension of bias.

So in terms of the subdivision it is one illustration of the way the Rich Hill Stud
works. It is also germane to the fact that His Honour has also said in his
statement to the Court, how he generates his income, for want of a better
word, from the present Rich Hill Stud. So that His Honour has said
Rich Hill Stud agists horses, takes care of horses and it charges a fee for
doing so. In terms of horses which are agisted on Rich Hill Limited’s land the
fee that | might pay to Rich Hill Thoroughbreds Limited will be in part
recompensed to Rich Hill Limited. | cannot tell the bench what “in part”
means, does it mean 10 percent, does it mean 90 percent of the fees, | don’t
know. It's never been stated. However, there is that money loop if you can

refer to it as that in short term. So that is one source of His Honour’s income.
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Another source of His Honour’s income is the raising of one or two horses a
year with Mr Galbraith. | cannot tell you whether there is any relationship with
Rich Hill Thoroughbreds Ltd in terms of stallion’s fees or anything of that
nature but | understand that if those horses are agisted through Rich Hill
Thoroughbreds, Mr Galbraith and Justice Wilson would pay, the normal fee as
| understand it, to Rich Hill Thoroughbreds Limited and Rich Hill
Thoroughbreds would then recompense them, presumably the same amount
of money as they do for any other person’s horses. So there is also that
linkage.

Thus the amount of land which Rich Hill Limited controls in terms of the three
parcels will effect, naturally, how much money they may get and other factors
such as how many horses are on a property at any one time. It would also

affect how much money they —

TIPPING J:

Are you suggesting that in some way this subdivision to which you made
reference a few moments ago, has got a kind of commercial aspect to it or is it
just an internal rearrangement aspect which is rather the impression | had

before benefiting from your submission?

MS OWEN:

| read His Honour’s paragraph and | looked at it carefully Sir because it wasn’t
clear to me whether it was a rearrangement or whether there was a
commercial aspect. All I can tell you is that there’s two blocks of land under
the Matamata/Piako District Council Plan. You can carve off per one block —

TIPPING J:
It's just that I'd like to either understand why it adds to the problem or if it
doesn't just put it to one side?

MS OWEN:
It adds to the problem because it indicates that Rich Hill Limited will obtain out

of one block a 31.1 hectare control. So it will carve off one block which will go
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to, we are told, Colin and Irene Thompson. Off the other block which Rich Hill
already owns, it will go to Rich Hill Thoroughbreds. So there are two lifestyle
blocks, for want of a better term, which are cut off. And they are quite small.
Rich Hill owns the — it's like an L. It owns the chunks so you imagine a little
chunk taken out, Rich Hill already owns that big chunk. This big chunk has
another little chunk taken out and it has at the moment the multiple ownership.
The two ninths ownership and all that goes with it. That will be transferred, we
are told, “amalgamated” is His Honour's words, with Rich Hill. So that
indicates to me that there is an increase in control by Rich Hill Ltd and there is
an increase in terms of His Honour's involvement in the Rich Hill Stud
because there will be more land which is Rich Hill Limited owned and thus
there would be a greater control. At present, Mr Galbraith has a higher
involvement compared to Justice Wilson. And | say that because of course
that third block of land Justice Wilson has no interest in that at all and that's
clear from the titles. Justice Wilson is merely involved in Rich Hill Limited and

of course in the wider Rich Hill Stud.

TIPPING J:
Are you suggesting that this adjustment, I'll use the word to try and be neutral,

is advantaging the Judge as against Mr Galbraith?

MS OWEN:
Mr Galbraith and the Judge are 50/50 owners so it advantages both of them.

It indicates —

TIPPING J:

But does it advantage them both equally?

MS OWEN:
| would presume so because I'm assuming there’s no change in the

controlling shares of each —

TIPPING J:

I’'m still struggling to see how this adds to the problem, Ms Owen.
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MS OWEN:
It indicates to me Sir that His Honour has a business commitment to
Rich Hill Stud and to Rich Hill Limited.

BLANCHARD J:

| don’t see how you can say that. The natural meaning of this is that they’re
doing a rearrangement to sort out the ownerships of the land. But there’s
nothing in here to suggest that the percentage ownership of the whole block,
that’'s looking at all the land, that the Judge has an interest in, is changing.

MS OWEN:
I've taken it Sir from his statement that the land adjacent to Rich Hill Limited
will be amalgamated with Rich Hill Limited.

BLANCHARD J:

Yes, but the impression | have is that it's all operated as one entity by Rich Hill
Thoroughbreds for its business purposes now and that the underlying
ownerships of the land will not be changed.

MS OWEN:

| would agree with Your Honour that it does seem to be all operated as one
entity by Rich Hill Thoroughbreds Ltd at present. The underlying ownership |
think will change as His Honour has indicated there is that, what he calls an
amalgamation. But where | do struggle with His Honour’s statement is that it's
never been exactly clear what His Honour’s recompense is for his advertising
of Rich Hill Stud. So that we have a series of involvements in the horse racing
or horse breeding industry but His Honour is nevertheless on a website with
three other men. You can see him there. He’s referred to by his judicial title
and he has always held himself out as promoting Rich Hill Stud. So it is not
just about Rich Hill Thoroughbreds Limited in terms of your reasonable,
informed lay observer. What would the reasonable, informed lay observer
think? And so we can go under and we can look at the titles and work out the
relationship between Rich Hill Thoroughbreds Limited and Rich Hill Limited
and other individuals but there’s this entity overall called Rich Hill Stud and
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that’s the holding out that is apparent on the website. So that’s the one thing
that someone coming in cold is going to have a look at. Oh, what is this
about, oh it's Rich Hill Stud. It's all about Rich Hill Stud. So His Honour
mentioned the stud, he said he did, but he didn’'t mention the name of the

stud because he said he considered that to be irrelevant but in my —

MCGRATH J.
In terms of the title adjustments | understand that you're drawing on
paragraph 5 of the Judge’s statement. Now are you saying that the website

has any relevance to title adjustments or is —

MS OWEN:
No.

MCGRATH J:

- that just to what you refer to as promotion?

MS OWEN:
The website has no reference at all to title adjustments. It has no reference at

all to land ownership.

MCGRATH J:
Is it the case then that the only material we have before us on the title

adjustment matter, is in paragraph 5 of the Judge’s statement?

MS OWEN:

Yes it is and what I've said from the bar Sir. That’'s absolutely right.

BLANCHARD J:

Are you going to take us to the website material?
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MS OWEN:

| can do that now Sir if that would assist. If | can just locate myself in the
correct volume Sir. In terms of the index of case on appeal it is volume 3 and
it is tab 34, page 318.

TIPPING J:
To the extent that the photograph has any relevance, it is not a very good one

in my copy.

MS OWEN:
Indeed Sir, if you turn over the page. So | have given you the sworn copy and

| thought it was pretty much unreadable.

TIPPING J:

Sorry, | hadn't turned over the page, thank you.

MS OWEN:

And so you have an unsworn copy which is the colour copy. In terms of the
website if you went on it today, because this is a static image you'll
appreciate, the website today actually has a rolling image so you'll get a
beautiful photographs of horses and then of pasture and then of this
photograph and so on and so forth. But this is the static image so what we
have is Justice Wilson on your immediate left standing next
to Alan Galbraith QC and then Mr Colin Thompson | understand and then
Mr John Thompson, and the website refers to a showpiece property founded
in 1994 in the heart of the fertile Waikato Basin. It is owned by a partnership
consisting of respective QC and horse enthusiasts Alan Galbraith and
Justice Bill Wilson. And then it mentions the other members, retired leading
Matamata veterinarian Colin Thompson, his son John Thompson along with
his wife Colleen who oversees the management of the business. So that's
Rich Hill and it’'s on the title next to the photograph you'll see there it refers to

Rich Hill Thoroughbreds. It's commonly referred to as Rich Hill Stud.
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The holding out we say that His Honour has therefore undertaken, is in terms
of Rich Hill Stud, in terms of an ongoing business relationship with the stud
overall and of course in terms of his title and the photograph promotional
aspect. We are unclear how far beyond this the promotional aspect goes. |
can tell you that Rich Hill sponsors a very good horse race, apparently, in
January, 125,000 so there is —

BLANCHARD J:
Wait a minute, are you telling us that from the bar?

MS OWEN:

| am Sir.

BLANCHARD J:
Well | don’t think you're entitled to do that.

MS OWEN:

Well then | apologise to the Court Sir. | have had difficulty in terms of —
His Honour’s statement goes as far as it goes and there are not too many
details in terms of level of income, in fact there’s none, or in terms of parity of
income between His Honour and for example his judicial role. One of the
issues we suggest that is important to this Court is scale of the activity. In
terms of the relationship when you are looking at an ordinary informed lay
observer, is it going to make a difference to that person if it's a small
operation, it's a family owned company, it's a closely held company, or it's a
small arrangement regarding chambers perhaps which is some of the cases,
or a commercial enterprise. If it's a commercial enterprise is it going to be a
publicly listed company? Is it going to be a private company? In terms of
commercial, we say this is a commercial company, solely for profit, and it's a
large commercial company and my friend Mr Kos has made the submission
that in fact there’s no indication that His Honour’s income from Rich Hill Stud
is in any way greater than his income as a magistrate — sorry, a judicial officer,

not a magistrate.
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TIPPING J:

He doesn’t deserve to be demoted.

MS OWEN:
| really put my foot in it there. It's one of scale and size, of relativity and | think

it's a significant matter.

ANDERSON J:
Is there a difference legally, between a smaller commercial enterprise and a

larger commercial enterprise and if so, why?

MS OWEN:

Legally — I'll take Your Honour’s question in terms of reasonable apprehension
of bias. | don't think there’s absolutes here, each case is case by case. So, |
would answer Your Honour’s question by saying yes, there may be. Yes in
terms of degree of involvement, might be one of the reasons why. Yes in
terms of level, if any, of — I'm sure this isn't a grammatical term,
beholdedness, how beholden am | to my fellow directors or my fellow
shareholders or whatever the relationship is. Have I, obviously got fiduciary
duties whether I'm a small company or a large company but is there any
personal guarantees involved here? We don’t know. What size are they?
We don’t know. They could be significant.

ANDERSON J:
In cases of actual bias, it doesn’'t matter whether it's large or small, so why
should it be different in terms of apparent bias?

MS OWEN:

In terms of apparent bias | think it might be different because of the degree of
inter-relationship. So, if you think of a person looking in towards the Judge
and counsel and trying to come to an opinion as to whether there’s anything in
that relationship which might give rise to His Honour not being neutral, then
the degree of inter-relatedness might assist in that regard. Larger companies
may have either less inter-relatedness or more. So, if you were a publicly
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listed company, you can imagine a massive publicly listed company where
His Honour’s involvement is absolutely minimal and was never ever going to
be anything other then minimal. Even in those cases, there have been
situations where there might be an appearance of bias and shares have been
raised, Auckland Casino was an example, and the issue thrashed out as to

whether or not there was an apprehension of bias.

TIPPING J:

Ms Owen, you've mentioned the word, or the concept of beholden. | wonder
whether the idea of dependency has any merit in this field? In other words, to
what extent would the reasonable observer regard the judicial officer as being
in any way or sense in a dependency situation vis a vis counsel? It might be

financial, it might be emotional, it might be social, does that help at all?

MS OWEN:

| think it does Sir because it informs us and we come back always to first
principles in my mind. Why are we doing this? Why are we so worried about
this? It's all about the importance of the judiciary being seen to be
independent and so that independence must necessarily carry with it an
assessment from the reasonable lay observer of, is that independence there?
Therefore, if you have a series of links, you look at the types of links and the
degree of linkage, so that you end up with, is there a suggestion that

His Honour might be beholden to another party?

GAULT J:
| think it's important, isn’t it, to be precise about the language here. When you
talk about the other party, we're not here concerned with parties to the

litigation.

MS OWEN:

| absolutely accept that Sir.
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GAULT J:
It seems to me that we must be careful about that because we are here

talking about a relationship with counsel, not with a party to the litigation.

MS OWEN:
You're absolutely correct Sir. | should have said, the inter-relationship of
His Honour with counsel for one of the parties because it is about that

relationship between counsel and His Honour.

TIPPING J:
It's also, isn’t it, a relationship which might be thought to produce a risk at

least, of unconscious bias?

MS OWEN:

Yes.

TIPPING J:
That's quite a difficult factor to work in, isn't it, what risk is there, not of the
Judge being actually biased but some perception that he might unconsciously

favour.

MS OWEN:

What I've said in our submissions Sir, is subconscious bias and | have based
that on the concept that if, as the case law says, in different circumstances, a
Judge can be biased against a counsel, then it must naturally follow that a
Judge can be biased towards a counsel. In the present circumstances of the
case, | am suggesting that the long relationship between Mr Galbraith and
Justice Wilson in fact has led to — and His Honour hasn't, clearly doesn’t
consider it and hasn't even thought about it — a relationship which is
unconsciously favouring Mr Galbraith.

GAULT J:
You can't escape the fact that Judges have views about counsel and their

competence all the time?
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MS OWEN:

Of course they do.

GAULT J:
Judges also have varying degrees of personal relationships with members of

the legal profession.

MS OWEN:
Yes.

McGrath J:
Necessarily. So, it's important to try to define some boundaries here and
generalisations aren’t going to help.

MS OWEN:

Sir, | opened by saying that we were not suggesting — perhaps | didn’t make it
clear and | should restate our position. We are not suggesting that the
personal relationship between Mr Galbraith and Mr Wilson is enough to cause
the reasonable apprehension of bias. What we said in our submissions as
filed, was that it was either the business relationship on its own, or the
business relationship plus the personal relationship. That latter submission
might be characterised as a cumulative approach. In other words,

cumulatively, when you look at things in the round —

TIPPING J:
In any event, it is the addition of the business relationship which you say is the

fulcrum point here.

MS OWEN:
Yes, it takes you over the line. It differentiates this relationship from other

relationships which the judiciary may have.
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TIPPING J:

Why, could you tell us, at this relatively early stage but it would be helpful to
me at least, what aspect of the business addition is it that takes it over the
line? If you've got a close personal friendship or a professional friendship or
both, that's all right but if you add something commercial, it's not all right. |
think we really need to focus quite sharply on why that is said to be not

all right, in the mind of the observer.

MS OWEN:

Yes. It's potentially scale and | come back to degree of inter-relatedness. So,
if you have a close personal relationship, one can imagine there’s a series of
social inter-connections over the course of a lifetime, perhaps you attend one
another’s birthdays or god-daughters’ birthdays or anything of that nature,
we’re talking about close personal relationship. You then add the business
relationship. At that point, there is a level of reliance on one another’s
judgment over and above any social aspect which may have preceded it.
There is a reliance on, potentially funding, or sources of income because

there's that inter-relatedness.

TIPPING J:
Sorry, | don't quite understand what you mean by that?

MS OWEN:
Funding, one must presume that the establishment of this organisation,

Rich Hill Stud, took money and each will have, in terms of Mr Galbraith —

TIPPING J:
Are you saying there’s a reliance on the counter party’s financial security if

you like, or stability?

MS OWEN:

Yes.
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TIPPING J:

Is that what you’re saying?

MS OWEN:
Yes.

TIPPING J:
They’re in this together, so each has an interest in the financial position of the
other?

MS OWEN:
Yes. Each has an interest —

GAULT J:
That would be the same with just joint ownership of horse races, racing

horses.

MS OWEN:

Yes, that would be the case Your Honour. That | have to come up with a
certain amount of money | understand to raise my horse, as do you and
whoever else is in the syndicate but this is not merely, | understand, a
horse racing syndicate.

GAULT J:
| understand that but I'm just looking for boundaries and —

MS OWEN:

The degrees of difference?

GAULT J:
— it seems that the point you make about reliance on financial contribution is
no different in simply sharing in horse racing, ownership of a horse. To home

ownership, training and racing of a horse.
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MS OWEN:
| don’t understand that a syndicate would have obligations towards staff or the

level of obligations and duties and responsibilities.

GAULT J:

That'’s just scale isn't it?

MS OWEN:
Yes, it's all aspects of scale.

TIPPING J:
But | suppose you can say that it takes it beyond the social because of this

financial element, however you precisely define it?

MS OWEN:
Yes.

TIPPING J:

It takes it into another category if you like?

MS OWEN:
It does.

TIPPING J:
Without prejudice to whether that's good or bad.

MS OWEN:
It's different.

TIPPING J:
It's different.
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MS OWEN:
So my understanding is that if it's different it would be naturally viewed

differently by the reasonable informed observer.

BLANCHARD J:

Well | think we’ve got to come back to the Judge’s statement on which he has
not been challenged. On my reading of it, and correct me if I'm wrong, his
interest in breeding and racing horses is quite confined. Apparently the
company Rich Hill Limited breeds one or two horses a year and the Judge is
also a member with four or five other people including Mr Galbraith of three

syndicates, each of which has one brood mare.

MS OWEN:

That's my understanding Sir.

BLANCHARD J:
So that’s on a relatively small scale.

MS OWEN:
That does not, however, take into account whatever His Honour’s involvement

Is in promoting Rich Hill Stud. So if for example His Honour had —

BLANCHARD J:

Well wait a minute. Before we get to promoting he has made a statement
about what his financial interests are and what he says is he has no financial
interest in Rich Hill Thoroughbreds Limited which is the company that does
the business operation. His interest is confined, apart from the matters that |
have already mentioned, to ownership of shares and a directorship in
Rich Hill Limited which is a land owning company and which apparently gains

income in the nature of rental from horses which are agisted on its land.

MS OWEN:
And there’s your causal nexus Sir because the — | accept that he has no
financial interest in Rich Hill Thoroughbreds. He’s not a director, he’s not a
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shareholder.  However, the number of horses agisted by Rich Hill
Thoroughbreds will directly impact on His Honour's income depending of
course on how many horses there are, and of course on what amount of land
His Honour and Mr Galbraith have, because that's the link. So it's in his
interests to promote, actively promote, Rich Hill Thoroughbreds Ltd because
he will get a benefit from it. The more people that agist their horses with Rich
Hill Thoroughbreds, the more there are going to be on His Honour’'s and
Mr Galbraith’s land. Rich Hill Limited’s land.

BLANCHARD J:

That'’s really the nub of your complaint?

MS OWEN:

It is, although there is an aspect I'm of — what I'm essentially assuming
Your Honour is if he is using — held himself out with his title and his
photograph, he must not have done so lightly. One must assume he would
have a good reason for doing so. He must have a benefit coming from it and

one can see why.

BLANCHARD J:
Well he has said what the benefits are and | think you have to accept that

statement. You didn't seek to cross-examine him.

MS OWEN:

That is correct Sir. | don't feel it would assist the Court if we tried to improve
on an understanding of the factual situation. You’'ll end up with more facts no
doubt but the ordinary reasonable informed observer has to be informed with
a set of facts but when does one stop and what really worries me about this is
the role that it puts on counsel to essentially investigate a Judge’s affairs and
that makes me intensely uncomfortable.

GAULT J:
We do know the extent of the land holding interest don’t we?
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MS OWEN:
We do Sir.

GAULT J:
By the exhibits to the third affidavit of Mr Radford which are cross-referenced

in Justice Wilson's statement.

MS OWEN:
Yes Sir.

GAULT J:
And of the 320 acres making up the whole area, Rich Hill Limited’s title is of
38 hectares and a one third interest in 42 hectares | think.

MS OWEN:
Forty-seven point seven Sir.

GAULT J:
Yes that’s right, 47.7.

MS OWEN:
That is pre-subdivision yes.

GAULT J:
We know precisely that Rich Hill Ltd has a third interest in nearly 48 hectares

and owns 38 hectares.

MS OWEN:
And the 47.7 hectares Sir will end up as 31.1 in Rich Hill Limited.

GAULT J:

How do we know that?
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MS OWEN:

Because | had a look at the draft consent.

GAULT J:
You can't tell us that.

MS OWEN:
| suppose Sir my point is that the word “amalgamation” to me means
something legally that | don’t think His Honour has used it in that sense.

TIPPING J:

Well you've got a conceptual point but we have here a case of a financial
inter-relationship if you like on top of a purely personal or professional
relationship. But if you're relying on that you have to demonstrate, | think, that
this is a material ingredient from the point of view of the informed observer,
why would that financial inter-relationship cause the independent observer to
have reservations, putting it colloquially? Now can you articulate that? What
is the thought process, if you like, of the independent observer?

MS OWEN:

The independent observer | believe would start from the point of view that the
judiciary needs to be impartial and | understand that to be the starting point Sir
not the judicial oath because it's a question of not an assumption that
His Honour will be impartial but rather the need to be impartial. So we’re not
starting from he will be impartial, we're starting from the need to be impartial.

So you start —

TIPPING J:
Need to be and be seen to be impartial?

MS OWEN:

Yes. Thank you for that clarification Sir, it's very important.
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TIPPING J:

l.e., not susceptible to subtle pressures?

MS OWEN:

Yes. And so therefore when you look in towards the relationship under
scrutiny at the present time, you are looking for degrees of inter-relatedness
or if one prefers to look at it the other way, levels of separation and here we
have no separation that | can see. We have a close personal friendship and
we have importantly, just focusing on the business relationship and setting the
close personal friendship to one side, we have a company which is a 50/50
share, so there’s equality in that regard. It's been set up for a number of
years. Rich Hill Stud was set up in 1994 but Rich Hill Limited was

incorporated in 1998.

MCGRATH J.

We're looking for why it is that these features are corrosive of impartiality or
apparent impartiality and | think you’'ve mentioned funding requirements. |
think you've mentioned overall commitments, both of which create some
dependence which is, as you put it, the antithesis of independence and
impartiality, so what further is there in, for example, the lack of separateness,

the 50/50 element that is corrosive of apparent impartiality?

MS OWEN:

You owe one another fiduciary obligations. You may owe one another —

MCGRATH J:

But only in relation to the business interests that they’re jointly involved in?

MS OWEN:
Well there would be fiduciary obligations in terms of a partnership Sir, the
50/50.
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BLANCHARD J:

But that's an obligation of loyalty within the partnership between the partners
in relation to partnership matters. How does that affect the relationship
between Judge and counsel in a particular case where counsel is appearing
for a party? The party has no involvement whatever.

MS OWEN:
| understand that Sir but it's not about actual bias. We don’t have to say —

BLANCHARD J:
| understand that but in order to see what unconscious bias there is one

needs to explore how it might lead to actual bias.

MS OWEN:

Yes and —

BLANCHARD J:
Because if you can't see it in terms of actual bias, there won't be any

unconscious bias.

MS OWEN:

| think though that actual bias might go further because there might be
something expressed which we don’t have here and so my worry was
approaching it from the angle of actual bias is that we’re setting the bar too
high. The test is not to establish an actual bias and so therefore you need to
look at what is the degree of affectation or linkages, the cogent link as the
case law puts it. | said to Your Honour that the fiduciary duty was one aspect.
There is a financial inter-dependence, one must assume, over and above a
fiduciary duty. That will relate Sir to, for example, how you breed your horses
so presumably in terms of the Galbraith/Wilson partnership and their one or
two horses or year, there would be some intense discussion and ongoing
monitoring of the behaviour of their dams and Sires and their progeny,
possibly over a number of years. There is going to be regular contact
between each of the men on the basis not only of occasional social contact or
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even a semi-regular social contact, there will be important decisions being
made because their income in relation to what Justice Wilson has described
as not a hobby is reliant on the level of how well they communicate amongst

other things, their mutual goals and how they reach those goals.

GAULT J:

| can understand all that in relation to their activities but it's the linkage or the
connection to a Judge hearing argument from counsel in a case wholly
unrelated to those particular interests seemingly being influenced. That
seems to me to be the crux of this case. Drawing that connection between

these unrelated matters.

MS OWEN:

Sir, I do not understand there to be a requirement in the law to have a linkage
in terms of the subject of this case, the Saxmere Wool case, and horse racing.
So although the two matters | accept are different, although obviously

breeding a progeny —

GAULT J:

| can understand that if there are different sorts of relationships but I'm just
seeking to see the immediate linkage between the reality of a piece of
litigation in which counsel are arguing for a party because they have
instructions to argue for that party, and a Judge seeking to determine that

case and the horse racing interests.

MS OWEN:
That’'s not the degree of relationship as | would put it between the cases. It's

the degree of relationship between the individuals.

GAULT J:

| understand that.
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MS OWEN:

And if you look at the individuals concerned as a reasonable informed lay
observer, would you gain an impression that there isn't the necessary
distance to ensure that the bench is impartial? Because we all come back to

the first principle of everybody is entitled to a fair and —

GAULT J:
The impartiality must be between as to the parties interest in the litigation. It

must be impartial as between those parties.

MS OWEN:

But if you are giving an impression that you are in some way not impatrtial, that
will effect the view of the bench and the view of law in New Zealand because
it will be seen as it's not separate. It's not above enough, it's not standing

separate from. The level is too connected.

GAULT J:

Have you had a look at the case of Laker Airways v FLS Aerospace, that was
an English case in which there was a question of whether an arbitrator should
have been disqualified because counsel for one of the parties in the

arbitration came from the same set of chambers.

MS OWEN:
Sir, 1 haven't had a look at Laker Airways but there are several cases
involved, particularly Australian ones, where the judicial officer concerned was

from the same set of chambers and the —

GAULT J:
There are lots of interdependencies in the operation of a set of chambers,

aren't there?

MS OWEN:
There are. Having come from a set of chambers previously there are a, for
example, there might be a financial nexus there. | might have to have a share
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of chambers which | sell out for example if | was appointed to a position on the
bench. Where those cases differentiate from the present one is that it is a,
well, there’s a variety of differentiations. Some of them may be efluction of
time so that counsel may have shared chambers with somebody else. He
then appears on the bench and somebody else is the counsel involved or
somebody’s partner is. He may have received instructions, for example, from
a firm that is involved in some way. The separation comes in, in terms of
time, in terms of financial commitment, so if His Honour is required to sell out
of his share of chambers for example it is a clear — one thing to say that, it's
another thing to have an ongoing business relationship with a counsel

appearing in front of you.

GAULT J:
Well in Laker they were both members of the same chambers, the arbitrator

and the counsel.

MS OWEN:
I would put —

GAULT J:
At the same time.

MS OWEN:

I'd have to say Sir that in terms of the English law the English, and in
particular the Canadian, have taken a different approach, as | see it, from
potentially in New Zealand and definitely from Australia. So they take it, of
course they've got a different test. They don't have the reasonable
apprehension of bias, they have the real danger test and it seems to me
there’s a difference there. They’re looking at it particularly in terms now of the
observer coming in. They take a more legalistic view in terms of this is how it
should work and this is how it be seen to work in terms of the separation
between Judge and counsel. And therefore it is not open to assume that that
will not work. Whereas the Australians tend to take a much harder look at
whether or not in fact that separation exists.
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GAULT J:
Might it have something to do with the values and rules relating to legal

practitioners, barristers and ...

MS OWEN:

| expect Sir that is the exactly correct explanation and | say that because, as
I've expressed in the submission, it's a cultural aspect. So the rule of law in
England has a series of very strict and long-standing traditions, over hundreds
of years. The rule of law in Australia and New Zealand although having its
genesis in the same cradle, has taken a slightly different route and of course
we don’t have the separation of the barristers and solicitors in quite the same

way as England.

MCGRATH J:

Is there almost a policy dimension in relation to perhaps the traditional legal
arrangements that’'s recognised here but if it brings so much that’s positive to
the administration of justice to maintain the cordial relationships within the
legal profession, within the bench, between bench and bar in terms of the
smooth functioning of justice that the Court’s not prepared to see that as a

reason for generating an apparent bias situation?

MS OWEN:

| would say that is correct Sir and in fact | think it's in Taylor v Lawrence. That
is particularly well expressed in terms of, I've said this in our submissions,
there’s actually a benefit to having that, although His Honour doesn’t express
it this way, that free and easy inter-relationship between the bench and the
bar. The counter to that of course is if you want to establish a very firm rule of
separation, a clear concept in terms of not only the understanding of the
judiciary but counsel coming through, how do you separate out, in other
words, where’s your line in the sand and this is an opportunity to do so.
To say certain business relationships may be acceptable, social relationships
are, but when you mix a certain level of business with social or you have that
business on its own, that takes it out of the policy benefit and in fact is a policy
detriment to the understanding of law in New Zealan