IN THE SUPREME COURT OF NEW ZEALAND        

SC  20 /2011
UNDER the New Zealand Bill of Rights Act 1990, the International Covenant on Civil and Political Rights and the Universal Declaration of Human Rights 

IN THE MATTER of an Application to set aside a decision declining leave to appeal a striking out of a civil rights action
BETWEEN




VINCENT ROSS SIEMER








Court-ordered bankrupt







Applicant
AND





MICHAEL PETER STIASSNY







Director








First Respondent
AND
KORDA MENTHA, formerly known as FERRIER HODGSON AND CO LTD








Second Respondent
AND
THE ATTORNEY GENERAL OF NEW ZEALAND (on behalf of the Crown)





   

Third Respondent

AND
DAVID COLLINS

Solicitor General of NZ
Fourth Respondent
AND
JUDICIAL CONDUCT COMMISSIONER IAN HAYNES

Fifth Respondent
AND
THE CHIEF JUSTICE OF THE SUPREME COURT OF NEW ZEALAND (in relation to actions of judicial officers)





   

Six Respondent

APPLICATION AND SUBMISSIONS TO SET ASIDE DISMISSAL OF LEAVE JUDGMENT DATED 20 APRIL 2011
     Filed by:

     Vince Siemer

     27 Clansman Terrace

     Gulf Harbour

     Email: vsiemer@hotmail.com  

      MAY IT PLEASE THE HONOURABLE COURT:
RECALL

1. The Applicant seeks recall of the Supreme Court Judgment SC20/2011 [2011] NZSC 43 (“the judgment”) on the grounds the reasoning for denying leave is manifestly in error. 
2. It is clearly a matter of public and general importance that obvious material errors in Supreme Court judgments are corrected, to maintain confidence in the administration of justice.
3. The resultant denial of leave constitutes a serious miscarriage of justice as it closed the door to elementary court access on a claim bedded in statute.
SUBMISSIONS
4. The entirety of the Judgment reasons for refusing leave were stated as:
“Leave is refused because the decision of the Court of Appeal was undoubtedly correct in all its aspects.  It would not therefore be in the interests of justice to grant leave to appeal to this Court.”

5. This reasoning is self-evidently erroneous.  Firstly, the subject Court of Appeal decision was and is identified by an incorrect Registry number.  This is one elementary error which is certain.  Because this improper reference does not correlate with the true appeal, the legal authority is obscured by an inability of lawyers to link and compare the appeal notice and submissions with the decision.  The proper appeal was a dual appeal identified and referenced as CA454/09 and CA782/09 by the Court of Appeal Registry, and not “CA718/2010” as shown on the Court of Appeal decision.

6. Additionally, the judgment did not address the ground that the Court of Appeal failed to address the legality of Judges issuing ‘Minutes’ to prevent service on an admittedly uninformed “impression” the Judge had regarding the claim, without hearing.    Notably, in a preliminary decision 7 December 2009, the Court of Appeal confirmed the prevention of service by the Judge “had a fundamental effect on the progress of the case” and was therefore appealable.
  Consideration of the ground was then deferred by the Court of Appeal until the later hearing.  The reserved decision in the later hearing further stated that it would address the legality of the Judge preventing service in such circumstances
, but it failed to do so.  This oversight of a valid appeal ground was a significant error.
7. The Judgment additionally failed to recognise specified grounds that the following three legal precedents were each wrongly applied by the Court of Appeal: 

8.1 Couch v Attorney General SC 49/2006 [2008] NZSC 45. The Supreme Court earlier stated at Para [30] that even a claim which “is barely developed” and “unsatisfactory” does not rise to the threshold of strike-out.  Yet, in this civil rights claim in statute, the lower courts failed to properly apply this precedent and failed to provide judicial reasoning relevant to overriding this clear legal authority constraining judicial strike out.
8.2  Collier v Panckhurst CA 136/97. The lower courts legally relied upon Collier v Panckhurst in striking out evidence
 – evidence which remains undisputed.  Yet this authority does not support a judge dismissing evidence, particularly ahead of any statement of defence or hearing.  That Collier v Panckhurst was incorrectly applied by the lower courts in striking out the applicant’s claim is obvious.

8.3 Eng Mee Yong v Letchumanan [1980] AC 331. The lower courts also misapplied this authority to dismiss evidence.  The material misapplication was self-evident in the subject Court of Appeal decision.  Precisely, that decision quoted the following evidence from the supporting affidavit -

“A source in New Zealand Government has since affirmed to me my suspicions that David Collins ordered the raid on my house as a likely result of my writing about his (Collins) illegal activities on my legal news website”
Then the Court of Appeal concluded this evidence was equivalent to the “vague, self-contradictory and implausible assertions” which Yong v Letchumanan determined to be unacceptable expressly in the face of a direct denial by the opposing party.  Yong v Letchumanan applies to “contradictory assertions which were denied”.  The authority clearly does not pertain to striking out uncontested evidence as the lower courts have done so in this matter.

8.4 Against this improper legal foundation, the High Court Judge struck out the claim prior to any defence, stating “I accept the applicant's submission that these allegations have no foundation. The misfeasance cause of action has no prospect of success.” 
 [emphasis added]   It is submitted that a Crown judge striking out a civil rights claim against the Crown ahead of any defence being filed, admittedly relying upon “submissions” that the claim has no factual foundation, is a clear breach of natural justice guarantees under the Bill of Rights Act 1990 and international conventions.  The correctness of this judicial action in law was not addressed by the court.

9. The judicial conflict of interest and apparent bias question was never properly addressed, as it must be considering the incontrovertible evidence the Judge – concurrent with her deliberations – instructed “that all possible action be taken” by the Respondent against the Applicant.  The limit of the Court of Appeal’s address of the certain evidence this was the case was the mischaracterisation of the judicial conflict thusly: 

“This arose because, after the hearing but before judgment, the Judge varied an order which she had made in other proceedings involving Mr Siemer and the Solicitor-General.”


Followed by the unenlightening conclusion:



 “For the sake of completeness, we note that we see nothing in Mr Siemer’s conflict point.”   

10. This was not a case of the Judge merely “varying an order” between these same parties.  As stated, the Judge personally directed “that all possible action be taken” by the Respondent against the Appellant.

11. Moreover, the Respondent actually initiated new proceedings against the Applicant directly as a result of the Judge’s directions he do so.  
12. More specifically:

12.1 On 2 June 2009, Winkelmann J heard the Respondent Solicitor General’s strike out application of the Applicant’s claim and reserved her decision.

12.2 On 18 September 2009, Winkelmann J issued a Minute which stated,

“Crown counsel has brought to my attention that details of my judgment of 8 September 2009 have been published by Mr Vince Siemer on the www.kiwisfirst.co.nz  website.”  

Winkelmann’s Minute then directed -

“I am referring both matters to the Solicitor General for immediate action with a request that all possible action be taken”.

12.3 On 13 October 2009, as a direct result of Winkelmann J’s directions, the Respondent Solicitor General filed separate proceedings (Solicitor General v Siemer CIV2009 404 6747) against the Applicant.
12.4 On 30 November 2009, Winkelmann J issued a reserved judgment striking out the Applicant’s claim against the Respondent Solicitor General. 
13. In summary, the Judge directed the only Respondent allowed service on (Solicitor General) to legally act as the Judge’s agent against the Applicant (Vince Siemer) while that Judge was deliberating on her reserved judgment which would subsequently find in favour of that Respondent in striking out the Appellant’s claim.  

14. It is plainly evident from this that a judicial conflict and apparent bias existed in law.  As such, it needs to be accurately addressed in fact and law.  The Court of Appeal decision self-evidently failed to do so.
15. This legal position is firmly supported by the Universal Declaration of Human Rights:

“Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations…”  [Article 10] 
16. The Guidelines for Judicial Conduct in New Zealand also leave no room for doubt as to the Judge’s obligation to disqualify herself in this case:
F. DISQUALIFICATION OF JUDGES

(1) Conflict of interest generally

[70] Judges must disqualify themselves wherever they have personal knowledge of disputed facts in the proceedings or wherever they have a personal view concerning a party or witness of disputed fact in the litigation.
17. That the Judge had a conflict in law which required her disqualification in this case is further supported by the recent Australian High Court Ruling British American Tobacco Australia Services Limited v Laurie [2011] HCA 2 (9 February 2011) 

139. It is fundamental to the administration of justice that the judge be neutral. It is for this reason that the appearance of departure from neutrality is a ground of disqualification. Because the rule is concerned with the appearance of bias, and not the actuality, it is the perception of the hypothetical observer that provides the yardstick. It is the public's perception of neutrality with which the rule is concerned. In Livesey it was recognised that the lay observer might reasonably apprehend that a judge who has found a state of affairs to exist, or who has come to a clear view about the credit of a witness, may not be inclined to depart from that view in a subsequent case. It is a recognition of human nature.
18. Any proper analysis requires the Court to identify the information upon which it makes a determination and provide clear reasoning for its determination.  The Court of Appeal judgment utterly failed on this elementary level.  In addition to improperly defining the conflict of interest, it is submitted that the Court of Appeal decision was woefully inadequate in addressing the indisputable factual situation outlined above with the legal guidelines which, on their face, unequivocally required the Judge’s disqualification.

19. It is plain that any presiding judge who is concurrently instructing one litigant to pursue the other litigant in separate litigation is not neutral.

20. A proper hearing, followed by cogent, accurate analysis by the Court of the Judge’s conflict and apparent bias relative to the contemporaneous nature of her actions vis a vis the Respondent and Appellant and the relevant statutes, authorities and common law is necessary.   
21. The fact the Judge who took the extreme action of striking out the Appellant’s claim in statute against the Respondent was simultaneously directing the Respondent to take “all possible action” against the Appellant cannot be blindly dismissed in the curt and superficial manner which the Court of Appeal did in its judgment without affronting the rule of law.

22. Finally, no court has properly addressed the legal question whether the High Court Judge’s determination that an injustice inflicted upon a party as a result of someone manipulating or misleading Parliamentary officials or committees is the sole province of Parliament and off limits to the Courts.  The Applicant asserted that the legal remedy in the Court does exist.  He notes that this ground too was never properly addressed with legal reasoning provided in support of the High Court Judge’s conclusion that a legal remedy does not exist.

CONCLUSION 

23. With respect, the above demonstrate that the Court of Appeal decision was undoubtedly incorrect or grossly deficient in several material aspects, demonstrating the judgment which is the subject of this recall application is inaccurate and legally unsafe.   The interests of justice support a recall of the judgment and the granting of leave for a full hearing on all pleaded grounds.
___________        
Vincent Ross Siemer, appellant      

To the fourth respondent
    Cc: Honourable Dr Lockwood Smith
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