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APPLICATION FOR LEAVE TO APPEAL TO SUPREME COURT 

To the Registrar of the Supreme Court:

I, Penelope Mary Bright, the appellant in the proceeding identified above, seek leave to appeal the decision of the Court of Appeal dated 15 May 2009.
1.0 SPECIFIC GROUNDS OF PROPOSED APPEAL

1.1 The Judgment of the Court of Appeal is defective and unsafe.  If allowed to stand, the Court of Appeal ruling creates a dangerous precedent of criminalising citizen participation in the democratic process in public buildings during public meetings convened for the purpose of public debate regarding public policy.
1.2 In such a situation, the Local Government Official Information and Meeting Act 1987 (“LGOIMA”) negates the Trespass Act 1980, since removal of the person under s 50 of LGOIMA is a complete remedy in itself.   Though not pursued in this case, the logical progression in law is that the Trespass Act can now be invoked to prevent entry to those citizens who do not share the prevailing view of those deemed ‘lawful occupier’.  This defeats the very legal principles of LGOIMA.
1.3 The proposed appellant was never “warned for trespass” before being charged and convicted, a fact which was clear in the evidence.  The minimum threshold for criminal conviction under the Trespass Act was therefore not met. 

1.4 Any Court ruling which impedes – or worse, criminalises – active public participation in the democratic process is a matter of general or public importance requiring reasoned direction from the Highest Court.
  
2.0  Particulars of all Grounds

2.1 In a free, democratic and egalitarian society, public participation in the democratic process of governance is arguably the most vital component.   With respect, the Court of Appeal holding that the Trespass Act can be used in circumstances where LGOIMA applies threatens to make criminals of those whose offence is merely to hold and express opposing views to those deemed ‘lawful occupier’ of the public meeting place.  This conflicts with the very principles of participatory democracy and freedom of expression.
2.2 Part 7 of the Local Government Official Information and Meetings Act 1987 covers 'Local Authority meetings', including s.47 Admission of public to meetings of local authorities, and s.50 Maintenance of order.

 

s.54 of the Local Government Official Information and Meetings Act 1987, clearly states: 

s.54 This Part of this Act to prevail over other enactments 


Any provisions in any enactment in relation to attendance by the public at any meeting of any local authority or at any meeting of any committee or subcommittee of any local authority, or in relation to inspection of the minutes of any such meeting, shall be read subject to the provisions of this Part of this Act.    [emphasis added]
Compare: 1962 No 113 s 9

2.3 The Court of Appeal stated:

 

[47] The Trespass Act cannot be invoked until the statutory right to be present at a meeting under s.47 of the LGOIMA has been displaced.  Where s.50 of the LGOIMA applies, this means that the person presiding at the meeting must believe on reasonable grounds that the behaviour of any member of the public attending the meeting is likely to prejudice or to continue to prejudice the orderly conduct of the meeting if that person is permitted to remain at the meeting. The person presiding at the meeting must require the disruptive individual to leave the meeting.  After that has occurred, the disruptive individual has no statutory right of attendance at the meeting.  Before the criminal sanctions under the Trespass Act can apply, however, the requirements of s3(1) of the Trespass Act must then be complied with.  This means that the individual must (after the s 47 resumption is displaced) be warned by an occupier to leave the premises and refuse to do so.

 

2.4 In addition to the self-evident supremacy in law of LGOIMA in respect to public attendance at local government meetings (refer s54 cited above), there is no provision for criminal trespass for allegedly ‘disruptive’ behaviour under s 50 of the LGOIMA (revoking the statutory right of entry to the meeting of the local authority).   Allegedly ‘disruptive’ behaviour under s 50 of the LGOIMA simply invokes the right for the Chair of the meeting to have the person whose behaviour is deemed ‘disorderly’, removed from the meeting.
2.5 The Appellant was not 'warned for trespass'.  Her removal fell under s.50 of the Local Government Official Information and Meetings Act 1987.  Both the Committee Services Manager Mr Burden and the arresting Constable Perese admitted under cross-examination that they could not remember warning the Appellant for trespass.   With the Town Hall is arguably the most public of public buildings, it is unreasonable for any citizen to fear criminal charge and conviction for failure to leave a public meeting without minimally being warned they face criminal charge. 
2.6 Simply speaking, LGOIMA’s unique application to public meetings was given short shrift by the Court of Appeal.  This includes the full and considered provisions within LGOIMA for removal of people deemed disorderly.  
2.7 With respect, the Court of Appeal also got it wrong – to the detriment of due process and legal principles governing public meetings – when it dealt dismissively with the issue of speaking rights at council meetings.
  The public have a lawful right not just to attend meetings of local authorities, but to participate in the democratic process of local government, by addressing elected representative directly, in the manner set out in 'Standing Orders'.  Standing Orders set out the procedure for deputations on speaking rights and are binding on the conduct of such meetings.
2.8 Though not mentioned in their Judgment, the Court of Appeal in this case specifically requested, and had before it, the Hansard Record of the debate at the time that the Local Government Official Information and Meetings Bill was before Parliament.  During the respective debates, there was no mention of the Trespass Act 1980 or its interrelationship with s 50 of the Local Government Official Information and Meetings Bill 1987.  The Hansard record of debate at Parliament during the passage of the LGOIMA states: 
"LOCAL GOVERNMENT OFFICIAL INFORMATION AND MEETINGS BILL
Report of the Justice and Law Reform Committee
 ....
The Bill has two major provisions: it extends the principles of the Official Information Act 1982 into the local government sector; and it consolidates and amends the Public Bodies Meetings Act of 1962.
....
The Bill makes available to the public official information held by local authorities, and it promotes open and public transaction of business.  We welcome it, because it will mean improved public participation in local government, and that is something we need to encourage...  
It will also make local authority members and staff much more accountable to the people in their areas, and I am sure that that will be welcomed.   [emphasis added]
Hon Dr MICHAEL BASSETT (Minister of Local Government):
After making a lengthy second reading speech the member for Rotorua said at the penultimate stage that he did not think the Bill was necessary.  Does he mean he was talking his head off about legislation he does not believe in? Anyone who has read newspaper reports knows that the public Bodies Meetings Act has aroused concern over many years.
A working party considered the matter before the Bill's introduction, and, as has been pointed out, the Bill was subject to much discussion in the select committee.  that is good.  It is probably true that the bipartisan approach mentioned by the previous speaker was one factor that allowed for the alterations to the Bill in the select committees and that is good.
I shall refer to only a few matters.  The first relates to the date of the Bill's implementation.  After the committees deliberations, the date has been changed to 1 March, and that change has two important effects on the Bill's implementation.  It enables the local government training board to mount an effective training programme for elected members and officers.  The Bill will make significant changes in the organisation of local government information system, and it is deemed important that the local government training board should have adequate time to undertake that training programme.  It also allows time for the Standards Association of New Zealand to prepare and publish model standing orders for local authority meetings.  Those are important matters and I welcome the changes made by the committee.



2.9 This record clearly reveals the unique priorities Parliament placed in LGOIMA in respect to local governance procedures (including meetings), the need for effective training of elected members and officers and where responsibility for compliance with the Act fell.   It was not on the unsuspecting public encouraged by LGOIMA on the one hand to participate, but then criminally charged with trespass because they hold opposing views to those officials LGOIMA sought to make more accountable.  Moreover, where the video-evidence of the meeting shows the proposed appellant silently holding a banner against a wall when she was singled out by the Mayor, the appellant was guilty of nothing more than exercising her guaranteed legal right to freedom of expression under the New Zealand Bill of Rights Act 1990.  When the Mayor, as Chair, chose to engage the Appellant in discussion about the banner, it was his actions which triggered the ‘disruption’ of the meeting.   In the event, the video-record of the meeting further shows the Appellant took the warning,  put the banner away and sat down before the Mayor further disrupted the meeting by adjourning it.
Dated at Wellington this 12th   day of June 2009.
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