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IN THE DISTRICT COURT

AT AUCKLAND
CRN-2006-004-063912

POLICE

PENELOPE MARY BRIGHT

Hearing: 26 June 2007 and 30 July 2007

Appearances: Mr Webby for the Crown
Defendant in Person

Judgment:

RESERVED JUDGMENT OF JUDGE G V HUBBLE

{1) The defendant, Penny Bright, has been charged with one offence under the
provisions of the Trespass Act 1980. The allegation is that she trespassed on the
Auckland Town Hall at 1 Grays Avenue, Auckland City, having been wammned to
leave a meeting at that place by the Council’s Services Manager, Peter Burden, who
is an occupier, and refused to do 50. Ms Bright has pleaded not guilty and evidence
has been given vver two separate days. Ms Bright has also filed a 36 page closing
memorandum in support of her argument.

ACKGROUND

BACKGROURD

12} Penny Bright has become very well known for her determined presence at

Auckland Local Government meetings, particularly over the jast three years. She is
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recognised as a leading spokesperson for the “Water Pressure Group” which is 2

volunteer based community group formed after the Local Authonity trading

enterprise, Metrowater, came into existence in 1997. To this group water should be
supplied free to indjvidua) citizen or certainly those individual citizens ought not to
subsidise the cost of water supplied to commetcial enterpriscs. 1t was readily
apparent during the course of Ms Bright's evidence and, indeed, from her
submissions that she feels passionately dedicated to this cause and will go to
whatever lengths are necessary to be heard, as a citizen, when local authorities or the
Auckland Regional Council seek to discuss the matter in public meetings or, indeed,
where they seck to do so with the public excluded pursuant to s 48 of the Local
Govemment Official Information and Meetings Act 1987. She has apparently been
excluded from meetings on approximately J5 occasions. She has been prosecuted on
five separate occasions for trespass for refusing to Jeave the meeting but in between
she has been afforded the speaking rights she seeks and from time to time thanked

for her submissions.

[3]  She has also become a watchdog on issues involving Auckland Regional
GGovernance and, again, the main issue here is the right of individual citizens to
present their views and the avoidance of arrangements bebind closed doors to the

exclusion of the public.

THE PRESENT CASE

[4]  On 23 November 2006, at 6 pm, a meeting took place in the Council
chambers on the ground floor of the Auckland town hall. The agenda for the
meeting had been duly published and although the general business of Council was
on this agenda, it was an extraordinary meeting in that the location of the proposed
“National Stadium” was to be discussed. The Government had apparently given the
Council two weeks within which to decide whether they would accept a considerable
contribution offered by the Government to construct the stadium on the waterfront.
The meeting was attended by approximately 150 members of the public, which
included the defendant, Ms Bright, and her supporters. The meeting was chaired by
His Worship the Mayor, Dick Hubbard and attended by 20 Council members. No

doubt recognising the interests of the public in this mecting, the Council opened a
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web site so that submissions could be received through that avenue. That web site

encouraged submissions or letters to Council.

[S] o addition to this avenue, the right of the individual to be heard can be

acquired by applying to make a deputation.

[6) The City Council’s standing orders at the time provided in Order 2131, as

follows:

“Deputation’s may be received by the Local Authority (or any Committee
thereof) provided an application for admission setting forth the subject has
been lodged with the Chief Executive Officer at least seven clear days before
the date of the meeting concerned and has been subsequently approved by
the chairperson. The chairperson may refuse request for deputation's which
are repetitious or offensive.”

49.13.2 notwithstanding order 2.13.1 where, in the opinion of the
chairpetson, the matter which is the subject of a deputation is one of urgency
or major public interest. The chairperson may determine that the deputation
be received by the local authority.”
No one applied for a deputation within the time specified but the day before the
meeting, namely on 22 Novembet Ms Bright and one of her supporters, Lisa Prager,

gsent an email to the Council’s Services Manager, Mr Burden requesting the right to

speak.

[7])  Jtis apparent from Mr Burden’s reply that what Ms Bright and Ms Prager
wete seeking was a right to speak regarding the:
“Due process with regard to a stadium decision, Auckland Regional

Governance and an alleged failure 10 follow Jawful due process by some
elected members and Council officers.”

Mr Burden's reply was as follow:

“Subject: Deputation request

Dear Penny.

| have received your request 1o appear as a deputation at the 23 November
2006 Council meeting, to speak on due process with regard to a stadium
decision, Auckland regional governance and the alleged fajlure to follow
Jawful due process by some elected members and Council officers.




11/89/2007 20:01 64-9-8463825 WATER PRESSURE GROUP PAGE 04

Y our request has been declined.

The mayor has ruled that there will be no deputation’s received on the
stadium issue, given the timeframe in which the Council must make a
decision on its preference and convey that to central government and to other
business on the very full agenda for tomorrow night's meeting. Persons
wishing to make submissions to the Council on the stadium decision are able
1o do so via the Council’s website, by telephoning the call centre, or by
writing to the Counci)

With respect to the matter of regional governance, you have already had two
opportunities to address Council meeting regarding this and any further
deputation by you in this regard would be repetitious, and will therefore not

be permitted.

The matter of the alleged failure of elected representatives and officers to
follow due process has been wel) canvassed by you in previous deputation’s,
and is also considered to be repetitious.

In addition, your tequest for a deputation to the meeting was received out of
time. As you are aware, the Council’s standing orders require applications
for a deputation to be made at least seven clear days before the date of the

meeting.
Yours sincerely,

Peter Burden, Council’s Services Manager”

[8]  Itis clear that Mr Burden discussed the matter with the Mayor and declined
the application, primarily because a decision had been made not to receive any
deputation’s because of time constraints but in the particular case because the
proposed submissions would be seen as repetitious.  In addition, standing order 2.
13.2 gives the chaitperson an unfettered discretion not to receive deputation’s out of

time unless the particular deputation is seen as one of urgency or major public

interest.

[9]  The meeting opened on time and as the first four agenda items were
discussed the decisions were shown, as they developed, on a large overhead screen
so that members of the public could view it. When it came to the fifth item,
“Deputation’s” the Mayor announced that “There are no deputation’s tonight” and
that appeared on the screen, whereupon Ms Bright and her supporters interjected
loudly to indicate that al) requests for deputation’s, in particular, their own had been
declined. At that point Ms Bright stood up and unfolded a large banner

approximately 1 metre by 1.5 metres in size which announced:
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“Mayor Hubbard’s DICKtatorship is a CEREAL matter - Don’t buy jt.”
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A videotape of this incident was viewed in Court and the ensuing conversation was

to the following cffect:

“00:.07:09

00:0 .12 Mayor

Brighl
Mayor
Bright

Mayor

Camera to BRIGHT standing with banner

. U now ask Counsellor NORTHY to speak but
before 1 ask Counsellor NORTHY to speak | do ask
that that banner be taken down that, | do regard that
as inlerference and Penny Bright can | ask you
please to take that banner down

You denied me speaking rights mayor
I'm sorey ...
You've acted uplawfully

Penny Bright 1 regard that as interference in the
meeting J ask you from the chair that you take that
banner down if you do not take that banner down )
exercise my rights under standing orders to have you
removed from the meeting.”

[10)  Following this Ms Bright did not leave the premises and she was then

approached by Mr Burden who was armed with an intemal document intended to

assist the chairperson and the Council members as to how they should conduct

themselves where a member of the public continually interrupts a meeting.

(11]) 1t is apparent that the Mayor adopted the exact wording of this document in

asking Ms Bright to “leave the premises immediately”.

(12] 1 accept also that Mr Burden adopted the suggested conduct in this document

and that is how the matter unfolded. The docmﬁent reads as follows:

“Me07:12 Mayor
UKF)

Mayor

UKFI

| give you a second ...

indistinct

Warming | give you a second warning Ms
Bright

J ask you to take that bapner down

Where...ind...Democracy

85
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Bright

Mayor
Bright
Mayor
Bright

Mayor
Bright
Mayor

UKF2

UKF?

Bright
00:08:14

Mayor

WATER PRESSURE GROUP

its five nil to me Mayor Auckland City Council
versus

Penny Bright

Penny Bright

You've acted unjawfully

Under st.. under standing orders ...
...indistinct... Three District Court Judges ...ind

Understanding orders [ ask you for the last time to
dessst or | will adjourn the meeting and ask officers
to remove you from the floor.

This 15 railroading and undemocratic and does not
follow the provisions of the Local Government Act
or the Local Government ...Ind

Penny BRIGHT | formally request you to desist
from these interruptions tonight and allow the
council the council to continue in a lawful manner.

Hear hear
Hear hear

...ind...standing orders..ind

Penny Bright since you refuse to allow us to continue
this meeting or the orderly conduct of this meeting 1
rule you as disorderly as set out in section 50 of the
Local -Government Official Information and
Meetings Act 1987 and standing orders 2.24.1 of
which you will be provided a copy by officers and |
now require you to leave the premises
immedjately...Counsellors [ am unfortunately
having to adjourn this meeting for 15 mins..."”

PAGE 86

The evidence of Mr Burden and the police officer confirmed that that is how the

malter unfolded.

113]  After Ms Bright had been asked to leave “the premises” by the Mayor and the

meeting adjourned, it is apparent that Ms Bright folded the banner and sat down.

She caused no further disruption between that time and when the police officer
arrived and finally arvested her and took her to the Central Police Station where she

was held overnight in the cells because the police would only release her if she
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undertook not to retum immediately to the hall, which she refused to undertake to
do. As already indicated, Ms Bright has already suffered the indignity of many other
arrests which were not dissimilar but she has successfully defended the five trespass

prosecutions presented to date.

THE LAW

(14]  As with the law courts, so with Jocal authorities, it is vital that there be “open

and public transaction of business™.
[15]  As far as councils are concerned, that is specifically recognised by statute.

“The Local Government Official Information and Meetings Act 1987 provides in 5 4

“The purposes of this Act are -

(i) To provide for the availability of the public of official
information held by local authorities and to promote the
open transaction of business at meetings of Jocal authorities
in order - to cnable more effective participation by the
public in the actioos and decisions of loca) authoritjes and

(ii) To promote the accountability of loca) authority members
and officials.”

[16] In the Local Government Act 2002, part 2, s 14 under the heading “Purpose
of Local Government and Role and Powers of Local Authorities and s 14, principles
reJating to local authorities, Subs |:
“In performing its role a local authority must act in accordance with the
following principles:

(8) A local authority should:

(i) Conduct its business in a open, transparent and
democratically accountable manner and

(ii) Give effect 10 jts identified priorities and desired outcomes
1n an efficient and effective matter:

(b) A local authority should make jtself aware of and should have
regard 1o the views of all its communities etc.”
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(171 ¥mplicit in this js the need of Councils to provide mechanisms by which
individual community groups etc can openly present their views. This clear
requireraent to provide appropriate mechanisms for individuals to be beard ought not
to be confused with the right to freedom of opinion and expression. Ms Bright is a
witness to the fact that the Courts will jealously guard a citizen’s right to be heard in

accordance with the procedures or standing orders promulgated for that purpose.

|18)  Miss Bright calls in aid the Universal Declaration of Human Rights 1948 and

n particular the following:

“Whereas disregard and contempt for human rights have resulted in
barbarous acts which have outraged the conscience of mankind, and the
advent of a world in which human beings shall enjoy freedom of speech and
helief und freedom from fear and want has been proclaimed as the highest
aspiration of the common people.

Whereas it is essential, if man is not to be compelled to have recourse, as a
last resort, to rebellion against tyranny and oppression, that human rights
should be protected by the rule of law.”

“Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of

frontiers.”

“Everyone has the right to freedom of opinion and expression; this right
in¢ludes freedom to hold opinions without interference and to seek, receive
and impant information and ideas through any media and regardless of

frontiers.”
[19]  She also calls in aid s 14 of the New Zealand Bill of Rights Act 1990 which

is to much the same effect and stating:

“Everyone has the right to freedom of expression including the freedom to
seek, receive and impart informatjon and opinions of any kind in any form.”

She also relied upon the recent Supreme Court decision in Brooker v Police SC
40/2005 wbere protestors were targeting a specific individual and peacefully
protesting outside that individual's house. The charge of disorderly behaviour was
dismissed because the Court found that there was clearly no harassment or

annnyance to the public and s 14 of the Bill of Rights Act superseded mere

privacy concerns. The Court, however, did also observe that:
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“No more is required thap that, in a democratic and civil society, citizens
exercise their rights responsibly with concem and consideration for their
fellow citizens.”

[20] This is a clear signal that even in the genera) public arena the citizens’ right
to freedom of expression carries with it a degree of responsibility on the part of the
citizen i.e. they are not to “harass or annoy” other citizens in the course of exercising

this personal right.

[21] In my judgment this responsible exercise of the right to freedom of
expression is even more pronounced in the environment of Courts or, indeed, local
authorities: although these public bodjes must operate in an “open, transparent and
democratically accountable manner,” they cannot perform their public role and
function effectively unless the citizens’ right to “freedom of expression and opinion”
is exercised in accordance with the procedural rules openly prescribed. In this
particular case | am referring to the Standing Orders of Council. The Council must

rigidly comply with those rules but so must the citizen.

PREVIOUS PROSECUTIONS

[22] In May 2006 Judge C S Blackie dismissed the prosecution of Ms Bright for
refusing to Jeave a meeting of the Council which the Council had sought to conduct
in the absence of the public, pursuant to s 48 of the Local Government Official
Information and Meetings Act 1987. But this was an example of the Courts
jealously guarding the rights of the citizen to be present at Council meetings and the
need for those hearings to be trapsparent and open. Judge Blackie found that s 48
allowed only very restricted grounds to exclude the public. In this particular case the

Council need to establish that a public meeting would be

“likely to result in the disclosure of information which, for good reason,
ought not to be disclosed”.

The Act also provided that every resolution excluding the public from any such

meeting must be in the form set out in Schedule 2A of the act and state:

a) The general subject of each matter to be considered why the public is

excluded, and




