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APPELANT’S SUBMISSIONS FOR LEAVE TO APPEAL
Issue

1.
On 11 September 2007 the appellant, Ms Bright was convicted by Judge Hubble of committing an offence of trespass under the Trespass Act 1980 (Trespass Act). The Judge held that Ms Bright had trespassed on the Auckland Town Hall on 23 November 2006.

2.
Ms Bright appealed Judge Hubble’s decision to the High Court. On 30 May 2008 Andrews J dismissed Ms Bright’s appeal against that conviction (Bright v Police HC AK CRI 2007-404-000301). 

3. 
On 12 December 2008 Ms Bright was granted leave to appeal against the decision on the following two questions of law (Bright v Police HC AK CRI 2007-404-000301):

(i)
“Was [Andrews J] correct in holding at [35] of the judgment that the Local Government Official Information and Meeting Act provides a presumption for attendance by the public at Council meetings, but that is subject to the right of the person presiding of the meeting to require a member of the public to be removed?

(ii)
Was [Andrews J] correct in holding at [40] of the judgment that the Local Government Official Information and Meetings Act and the Trespass Act may be applied, and resorted to, where appropriate, in any particular situation arising out of the attendance by the public at a Council meeting?”

4.
On 15 May 2009, the Court of Appeal answered both questions in the affirmative and held that (Penelope Mary Bright v New Zealand Police CA 796/2008 [2009] NZCA 187):

(i) Andrews J was correct in holding that the Local Government and Official Information Act  1987 (LGOIM Act) provides for a presumption for attendance by the public at council meetings, but that is subject to the right of the person presiding of the meeting to require a member of the public to be removed; and

(ii) 
Andrews J was correct in holding that the LGOIM Act and the Trespass Act may be applied and resorted to, where appropriate, in any particular situation arising out of the attendance by the public at a council meeting.

5. The appellant seeks leave of the Supreme Court to appeal to the Court against the decision of the Court of Appeal in part. 
Summary of Argument

6. The Appellant submits that:
(ii) in answering the second question of law in the affirmative, the Court of Appeal erred in law in determining that the provisions of the Trespass Act can apply to public meetings governed by LGOIM Act; and

(iii) this is matter of both public and general importance requiring a determination by the Supreme Court

7. Part 7 of the LGOIM Act governs local authority meetings. In particular it provides for the admission of members of the public to such meetings, and for the effective running of such meetings. The ability, pursuant to section 50 of the LGOIM Act to remove or exclude a member of the public from a meeting of a local authority provides a precise restriction on the presumption of public participation and attendance. Part 7 of the LGOIM Act operates exclusively to regulate public attendance at local authority meetings.

8. The application of the Trespass Act is limited and in fact barred where other statutory regimes (in this case the LGOIM Act) exclusively govern the use of such chambers during a prescribed period of time, such as the duration of a council meeting.
9. Furthermore, by enabling the Trespass Act to operate within the realms of a public meeting governed by the LGOIM Act, the courts are effectively usurping the clear intentions of Parliament.
Substantive submissions

May the Local Government Official Information and Meetings Act and the Trespass Act be applied, and resorted to, where appropriate, in any particular situation arising out of the attendance by the public at a council meeting?

10. This question requires an assessment of whether both the removal and exclusion provisions of the LGOIM Act and the offence creating provisions of the Trespass Act can be used in relation to events arising out of one incident at a public meeting governed by LGOIM Act and the relevant Standing Orders.
11. The appellant submits that they may not.
12. Referring to a number of decisions of both the Court of Appeal and the High Court relating to the operation of the Trespass Act in relation to public places
, the Court of Appeal agreed with New Zealand Police’s submission that “council chambers are a “place” and a lawful occupier has the power to warn a person to leave that “place” pursuant to s 3 of the Trespass Act.”

9. The appellant accepts that the Trespass Act can generally apply to council chambers. However the application of this Act is limited and in fact barred where other statutory regimes exclusively govern the use of such chambers during a prescribed period of time, such as the duration of a council meeting
10. Part 7 of the LGOIM Act covers 'Local Authority meetings'’. Section 54 of the LGOIM Act states: 
Any provisions in any enactment in relation to attendance by the public at any meeting of any local authority or at any meeting of any committee or subcommittee of any local authority, or in relation to inspection of the minutes of any such meeting, shall be read subject to the provisions of this Part of this Act.    [emphasis added]


11. Andrews J considered the operation of section 54 of the LGOIM Act in the High Court decision and determined that it did not exclude the operation of other complimentary enactments (such as the Trespass Act) and does not give the LGOIM Act supremacy over other such enactments.

12. Without directly considering section 54, the Court of Appeal held that:
[37] We also accept the police’s submission that the fact that the two Acts have different purposes does not mean that they cannot both operate and each continue to fulfil their (different) purposes. There is, in our view, nothing inconsistent between a removal power in one statute (the LGOIM Act) and the criminalising of conduct in refusing to leave one s 50 of the LGOIM Act has been validly invoked…

13. The appellant accepts the general assumption that two Acts with different purposes can operate simultaneously and that there is not an automatic inconsistency between a removal power in one statute and the criminalising of conduct in another However the appellant submits that the Court of Appeal has failed to take into account the operation of the specific nature of the LGOIM legislative regime and more specifically section 54 of the Act.
14. In relation to council meetings governed by LGOIM Act, Part 7 of LGOIM Act and the Trespass Act are conflicting legislative regimes. In this case the specific all encompassing provisions of the LGOIM Act must override the general offence provisions of the Trespass Act.

15. Section 54 recognises that Part 7 of the LGOIM Act sets out specific provisions in relation to attendance at public meetings.  Attendance must be read in both the positive and the negative and includes “not attending” or removal/exclusion from a public meeting.
16. Section 54 precludes the operation of any other enactment in relation to the attendance at, removal or exclusion from of a public meeting governed by the provisions of LGOIM Act. The Trespass Act is an enactment which criminalises and punishes behaviour relating to a person’s presence on a particular place. The Trespass Act is an enactment which relates to attendance and as such cannot operate as long as the provisions of Part 7 of LGOIM Act continue to apply.
17. The right of removal and the conditions on which it can be exercised are found in section 50. Section 50 provides:
50. Maintenance of order –(1) The person presiding at any meeting of any local authority may, if that person believes, on reasonable ground, that the behaviour of any member of the public attending that meeting is likely to prejudice or to continue to prejudice the orderly conduct of that meeting if that member of the public is permitted to remain in that meeting, require that member of the public to leave the meeting.

(2) If any member of the public who is required, pursuant to subsection (1) of this section, to leave a meeting of a local authority – 
(a) Refuses or fails to leave the meeting; or

(b) Having left the meeting, attempts to re-enter the meeting without the permission of the person presiding at the meeting, -Any constable, or any officer or employee of the local authority may, at the request of the person presiding at the meeting, remove or, as the case may require, exclude that member of the public from the meeting.
18. Section 50 is a stand alone provision to govern the attendance at public meetings. This includes the removal and/or exclusion of any person from attending such a meeting where subsection (1) is made out. The appellant submits that notwithstanding section 54 precluding the operation of the Trespass Act in relation to public meetings governed by the LGOIM Act, that the section 50 is an all encompassing provision which must stand alone.
19.  The title to the LGOIM Act states that it is an Act to “make official information held by local authorities more freely available, to provide for proper access by each person to official information relating to that person which is held by local authorities, to provide for the admission of the public to meetings of local authorities, to protect official information held by local authorities and the deliberations of local authorities to the extent consistent with the public interest and the preservation of personal privacy and to establish procedures for the achievement of those purposes.”
20. The Hansard record of debate at Parliament during the passage of the LGOIMA states: 
"LOCAL GOVERNMENT OFFICIAL INFORMATION AND MEETINGS BILL
Report of the Justice and Law Reform Committee
 ....
The Bill has two major provisions: it extends the principles of the Official Information Act 1982 into the local government sector; and it consolidates and amends the Public Bodies Meetings Act of 1962.
....
The Bill makes available to the public official information held by local authorities, and it promotes open and public transaction of business.  We welcome it, because it will mean improved public participation in local government, and that is something we need to encourage...  
It will also make local authority members and staff much more accountable to the people in their areas, and I am sure that that will be welcomed.   [emphasis added]

21. Section 5(1) of the Interpretation Act 1999 requires that:
The meaning of an enactment must be ascertained from its text and in the light of its purpose.

22. Applying a purposive interpretation to Part 7 of LGOIMA requires an interpretation which acknowledges the importance of public participation in the democratic process and the aim of the legislation to protect the right of individuals to attend and participate in local government meetings. Section 50 provides for a reasonable limit on the right to freedom of expression in s14 of the New Zealand Bill of Rights Act 1990 (BORA). However in light of the purpose of the LGOIM Act, Part 7 must be read to be the complete regulation of attendance at public meetings. The criminalisation of behaviour under the Trespass Act is at odds with the aim of increased public participation in the democratic process. 
23. It is the appellant’s submission that by enabling the Trespass Act to operate within the realms of a public meeting governed by the LGOIM Act, the courts are effectively usurping the clear aims of Parliament in passing the LGOIM Act legislation in 1996. 
Matter of general and public importance
24. The Judgment of the Court of Appeal has the effect of criminalising behaviour of individuals which would otherwise be sanctioned by the provisions of LGOIM Act and the presumption of public participation in favour of a more robust democratic process. Criminalising such behaviour may act as a deterrent to public participation and may more specifically be used as a mechanism to prevent attendance and/or participation by persons whom hold a different political opinion to the council. 

25. Section 50 of the LGOIMA Act is a reasonable limit on the right of freedom of expression in s 14 of BORA. Allowing the Trespass Act to apply to public meetings governed by the LGOIM Act further limits this right. It is the appellant’s submission that this further limitation would not amount to a justified limitation for the purposes of section 5 of BORA.
26. This is a matter of public importance and it is in the interests of justice for the Supreme Court to hear and determine this appeal. Furthermore it is a matter of general importance to clarify this statutory interpretation issue and accurately determine the operation of the two Acts and any interrelationship that they may have in order to ensure that the provisions of both Acts are applied lawfully and without discrimination.
27. EVERYTHING ABOVE THIS PARAGRAPH was written by the New Zealand Human Rights Commission (“HRC”), in support of this appeal.  The HRC were formally requested by the Appellant to put forth these submissions in the name of the organisation but have declined on the basis they do not consider these “proceedings” until such time the Supreme Court grants leave to appeal.  If leave is granted the HRC is expected to make formal legal submissions as “intervener” in the public interest, in accordance with their statutory mandate.  If this appeal is declined without hearing, the Human Rights Commission will be expected to raise this legal failure at the International level.
Dated at Auckland this 9th   day of July 2009.
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Penelope Mary Bright 

Proposed appellant

To: 

The Registrar of the Supreme Court of New Zealand

And To: 
Crown Law, for respondent
The address for service is c/o Penelope Mary Bright, 86 A School Road, 






Kingsland, Auckland
Email: waterpressure@gmail.com
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