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MAY IT PLEASE THE COURT:
1. The Supreme Court of New Zealand has granted leave on the legal question of whether a discretionary security for costs order by a judge (where neither the quantum nor the mere fixing of security was mandated by law) is directly appealable, or whether, alternatively, the judge who issued the order must grant leave to appeal his/her order.  

2. It is submitted that this legal question is uncomplicated, and the answer evident, to the extent no law supports the nonexistence of a direct first instance appeal right against an order for security, and that, in every society where justice and the rule of law are held in high regard, natural justice is generally considered the inevitable casualty where first instance appeals are not a protected right.  

3. The obviousness of the answer is underscored by the contrasting approaches between the Supreme Court and the lower courts in respect to ordering security in these proceedings.  This contrast is a microcosm of the inconsistent and legally irreconcilable manner security for costs has been administered in the New Zealand courts.  It also stands as a case study as to why a first instance appeal is indispensable in a just system, as it demonstrates the indisputable affront to natural justice which indeed occurred when two courts claimed discretion to prevent a first instance appeal (i.e. the High Court and Court of Appeal), while another court – having initially made the same conclusion on the same issue after considering similar facts – subsequently overturned its own decision in response to an appeal (i.e. the Supreme Court in this hearing).

4. Finally, it is submitted the lower courts failed to properly administer the relevant law in respect to the right of appeal and that this failure is a fundamental one which will have a profound effect on established due process, as well as equal access to the courts and public confidence in the courts, if allowed to stand as a legal authority.  

THE RELEVANT LAW

5. The applicable provision cited by the Court from the Judicature Act 1908 (s66) appears unequivocal in respect to the jurisdiction for an appeal from any judgment of the High Court:
         Court may hear appeals from judgments and orders of the High Court

· The Court of Appeal shall have jurisdiction and power to hear and determine appeals from any judgment, decree, or order save as hereinafter mentioned, of the High Court, subject to the provisions of this Act and to such rules and orders for regulating the terms and conditions on which such appeals shall be allowed as may be made pursuant to this Act.

6. The legal alternative to the direct right of appeal is said to be vested in s 67 of the same Act:

Appeals against decisions of High Court on appeal

· (1) The decision of the High Court on appeal from an inferior court is final, unless a party, on application, obtains leave to appeal against that decision—

· (a) to the Court of Appeal; or

· (b) directly to the Supreme Court (in exceptional circumstances as provided for in section 14 of the Supreme Court Act 2003).

(2) An application under subsection (1) for leave to appeal to the Court of Appeal must be made to the High Court or, if the High Court refuses leave, to the Court of Appeal.

(3) An application under subsection (1) for leave to appeal directly to the Supreme Court must be made to the Supreme Court.

(4) If leave to appeal referred to in subsection (1)(a) is obtained, the decision of the Court of Appeal on appeal from the High Court is final unless a party, on application, obtains leave to appeal against that decision to the Supreme Court.

(5) Subsections (1), (3), and (4) are subject to the Supreme Court Act 2003.

HOW THE LOWER COURTS SOUGHT TO APPLY s66 and s 67 of the JUDICATURE ACT 1908 
7. In Paragraph [14], the Judgment under appeal states:

“We assume for the purposes of this decision that there is no automatic right of appeal against the order fixing security for costs in the High Court but that there is a right to apply for leave to appeal against that decision.” [emphasis added]

8. The High Court decision which was at issue before the Court of Appeal had earlier made the following conclusions on the  jurisdictional issue: 

“Jurisdiction 
[10] Leave is required to appeal to the Court of Appeal from a decision of this Court on an appeal from the District Court: s 67 Judicature Act 1908. The requirement for leave to appeal contemplates that at the time the application is made the applicant will have had two decisions, one from the District Court and one from this Court on the merits of the matter subject to appeal. But the recitation of the above facts discloses that this Court has not delivered a decision on the merits of the appeal from the District Court. Rather, by operation of law, Mr Siemer’s appeal was dismissed because of his failure to comply with the requirement to provide security as directed by this Court.” [emphasis added]
            Then, later, –

“[31] If there is no jurisdiction under s 67 then the only possible alternative would be s 66.  Section 66 provides for an appeal to the Court of Appeal from “any judgment, decree, or order ... of the High Court.”  On a literal reading the order requiring security was an order of the High Court to which s 66 would apply.  But as the Court of Appeal have confirmed in Ophthalmological Society of New Zealand Inc v Commerce Commission, interlocutory decisions or orders going only to the conduct or management of the trial – in this case appeal, are not appealable.
  [Emphasis Added]
[32] The order for security must be in that category. It cannot be the case that an appellant could exercise a general right of appeal under s 66 from the interlocutory orders made during the course of case management conferences relating to appeals from the District Court to challenge timetable and other orders made before the hearing of the substantive appeal.”
9. As a result, High Court Justice Venning ruled in respect to s 67 -
“[30] For those reasons, the points Mr Siemer seeks to raise on appeal do not raise issues capable of serious argument. The Court of Appeal should not be troubled by them. If there was jurisdiction for this Court to consider the application under s 67, I would decline leave.” 

And, in respect to s 66, ruled –

“[33] I conclude there is no right of appeal under s 66.” 

10. The Court of Appeal adopted fully the High Court position.

WAS THE RELEVANT LAW CORRECTLY APPLIED BY THE LOWER COURTS?

11. It is submitted to be self evident from this that the Court of Appeal assumption no direct right of appeal is available was improper.  Moreover, it singularly resulted in a fatally flawed and dangerous judgment.  The risk cannot be overstated.  This Security for Costs judgment has the potential to impact every civil appeal in New Zealand.  There is also no indication that the Court engaged in the necessary independent analysis required – analysis which would be expected to expose its error, had it been undertaken.

12. The current situation is the Court of Appeal has legally confirmed the High Court case authority that a security for costs order is not directly appealable under s 66 because:

“interlocutory decisions or orders going only to the conduct or management of the trial – in this case appeal, are not appealable.”
 

EVEN WHERE the Court of Appeal has the hindsight knowledge that the security order at issue singularly prevented the appeal hearing. 

13.
This legally untenable situation where a court order is deemed by a judge to not be appealable under s 66 on the basis it goes “only to the conduct or management of the trial” in circumstances where the order in question is known to have prevented the trial remains unaddressed by the courts to date.  That this legal paradox will likely be the subject of ridicule and a source of chaos in the future is underscored by the wording in Venning J’s decision itself:

“[32] The order for security must be in that category. It cannot be the case that an appellant could exercise a general right of appeal under s 66 from the interlocutory orders made during the course of case management conferences relating to appeals from the District Court to challenge timetable and other orders made before the hearing of the substantive appeal.” 
14. With respect, any ruling declaring an order whose known effect was to prevent a hearing is, if appealable at all, not appealable until after the hearing it prevents makes a mockery of the rule of law.  If it existed before, there is no longer any ambiguity in the current law on this issue.  Any conflict such ‘administrative’ orders posed with natural justice principles was earlier resolved by the Court of Appeal when it declared that court directions which “have a fundamental effect on the progress of the case”
 are appealable.  Puzzlingly, despite being brought to the attention of the Court of Appeal, no consideration was given this directly-on-point authority.

15. Similar problems exist with respect to the unsafe contradiction to the Court of Appeal’s earlier judgment Siemer v Korda Mentha [2009] NZCA 624, which emphasised the fundamental affront to natural justice when the Court engages in “setting a level of security which leads to the consequence that (the appeal) cannot proceed.”  The Court of Appeal was made fully aware the appeal hearing did not proceed solely because of the security for costs impediment, yet failed to address this reality other than to parrot the reasoning given by the High Court Judge.  Understandably this approach resulted in a number of factual errors being improperly adopted as well, such as the materially incorrect statement “there is no evidence before the Court as to Mr Siemer’s financial circumstances, apart from the fact of his bankruptcy.”

16. Again, the Appellant submits that the assumption by the Court of Appeal that no direct right of appeal existed to the High Court security for costs order singularly created an unsafe and fatally flawed judgment.  But it is also clear that, totally apart from this, the Court of Appeal’s failure to engage in the necessary independent analysis required was crucial.  It is submitted that such independent analysis would have determined the leave question in the Appellant’s favour if the court had engaged in it.   Even if the Court of Appeal was free to treat the appeal of a security order as requiring leave, natural justice required it engage in independent analysis in determining whether granting of leave was justified.  That the Court of Appeal failed to do so suggests that, having first concluded no direct appeal right existed, it determined it need not turn its mind to the approach undertaken by the High Court Judge, other than to briefly summarise that Judge’s approach. 
17. That the Court of Appeal failed to turn its mind to any meaningful analysis is supported not only by its capricious and unreasoned assumption in respect to s 66 but also to its equally unblinking and unreasoned acceptance that s 67 alternatively applied – the latter acceptance occurring notwithstanding the High Court Judge’s expressed concession that the criteria for invoking the necessity of leave under s67 had not been met (i.e. two decisions already on the merits).   
18. In refusing to accept a direct right of appeal or grant leave to appeal his security for costs order, the High Court judge conceded he was preventing a first instance appeal in violation of the purpose and intent of s67 of the Act (refer to Paragraph 8 above).  Nonetheless, the Court of Appeal unquestioningly adopted this High Court position.  However, the legal unsafeness of the lower courts’ conclusion is more fundamental than even this: The Security order by Venning J was plainly removed from the substantive appeal and clearly was not a “decision of the High Court on appeal from an inferior court” as defined by s 67.  
19. Perhaps astonishingly, Justice Venning’s judgment refusing leave to appeal stated that it was not his order imposing security against the appellant that prevented the appeal but, rather, the appellant’s failure to pay this security.
  With respect to His Honour Venning J, the parallel experience of the Supreme Court waiving a similar level of security in this appeal, only after an appeal, not only proves this deduction to be perverse reasoning but also confirms that, by preventing an appeal of his High Court security order, a gross miscarriage of justice almost certainly resulted when his security order denied access to an appeal hearing.

20. The Supreme Court’s approach on the issue of security for costs in respect to these same parties, concerning the same substantive claim, is respectfully submitted to be legally incompatible with the approach by the Court of Appeal – whose approach is the subject of this appeal.  The legal and factual matrixes are virtually identical, yet the security for costs order which is at issue in this appeal was deemed by the Court of Appeal to not be appealable without leave, whereas the security for costs order issued in respect to this appeal was determined by the Supreme Court to be directly appealable – and was subsequently overturned on appeal.   By mere virtue of the appeal right, it was revealed that the initial imposition of security by the Supreme Court was at legal odds with the only authority relied upon (SC66/2010 Erwood v Maxted).
21. At the time of Venning J’s High Court order, the judicial process for the ordering of security was purely discretionary, inherently discriminatory (in that it selectively targeted litigants of limited financial means) and intermittently employed.  Even when it is employed the court’s own guidelines are often not followed, as in these substantive proceedings where a District Court Judge imposed a $20,000 security for a one day hearing – with leave for the son-of-a-High-Court-judge defendant to apply for a further increase if this exorbitant security was managed to be paid.  It is submitted Venning J’s judgment self-evidently gave no consideration to the interests of justice despite His Honour’s recognition such consideration must be integral to the process of ordering security.  This raises distinct International Covenant on Civil and Political Rights, Article 14 implications, and the relevance to the issues in this appeal has been affirmed by the United Nations Human Rights Committee.
  
22. With respect to the taxpayers of New Zealand who are funding this hearing in this magnificent $100 million dollar building, this is one appeal hearing which ought not to have become necessary.  By the same token, the appellant submits it would merely create further unjust delays, as well as a further waste of public resources, for this Honourable Court to simply rule that the Court of Appeal ought to have heard the appeal as a direct right in law and, on this basis, send it back for a proper consideration on the merits.   This is because of the unique insight the Supreme Court has gained by virtue of its own legal exercise in waiving of security in this appeal.   
23. Logically, the Court of Appeal will be compelled to follow the precedent created in respect to security by the Supreme Court in this appeal.  The Supreme Court has recently determined that the Appellant legally qualifies for waiver of a similar level of security in this case.  Equity and good conscience support the position in this case particularly that natural justice is better served by the Supreme Court ordering a waiving of the security order by the High Court and directing the timetabling of a hearing for the appellant’s appeal of the District Court judgment.  This is the order which the appellant respectfully seeks from this Honourable Court.
          ________________________        
          Vincent Ross Siemer, appellant 
Cc:   Mr Paul Wicks (for 3rd through 5th defendants)

         Mr Tim Clarke, Bell Gully (for 1st and 2nd defendants)

         Mr Andrew Beck  (Amicus Curiae)    
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